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floods, 18 freezing, 17 lightning, 18 storms, 19 winds, 20 striking an un- 
known sunken rock in navigating, 21 sudden failure of wind. 22 
Death 23 and illness 2 * are also held to be acts of God although there 
is a minority contrary view as to illness. 25 Blight of a potato crop 
has been held to be within the list in England. 26 

Definitions, and particularly legal definitions, present infinite 
difficulties. However if we define an act of God as any unpre- 
ventable accident occasioned by an irresistible superhuman force 
alone, we shall not be far wrong. Yet there are cases which do 
not exactly fit such requirements and yet have properly been held 
to be acts of God. Thus the case of a jettison at sea in order 
to save the lives of a ship's crew presents an illustration of an act 
of God; even though the loss was "accomplished by the imme- 
diate agency of man." 27 

But it has been held that a loss occasioned by the closing of 
schools in consequence of a virulent contagious disease was not 
due to an act of God. 28 It would seem that it might properly be 
decided otherwise. It is true the very act of closing the schools 
came about by human agency but it was the logical consequence 
of an unpreventable, irresistible, superhuman force and so seems 
analogous to the case of goods jettisoned at sea. 

C.J.S. 

Conflict of Laws: Situs of Shares of Corporate Stock 
for Purposes of Taxation. — Shares of stock in private corpora- 
tions are intangible personal property, in the nature of choses 
in action. 1 In determining their situs for taxation, therefore, 
they are governed by much the same rules as bonds, mortgages, 
promissory notes and similar property. There are, of course, 
obvious differences between these different types, and authority 
is not unanimous in announcing just what variety of incorporeal 
personal property stock is. It has been held by some courts to be an 



16 Long v. Pa. R. Co. 147 Pa. St. 343, 23 Atl. 459, 30 Am. St. Rep. 
732, 14 L. R. A. 741. 

17 Vail v. Pac. R. (1876), 63 Mo. 230. 

18 Quincy Gas & Elec. Co. v. Schmitt (1906), 123 111. A. 647; McCormick 
v. Pa. R. R. Co. (1880), 80 N. Y. 353. 

"Black v. Chicago etc. R. Co. (1890), 30 Nebr. 197, 46 N. W. 428. 

2 °Blythe v. Denver etc. R. Co. (1891), 15 Colo. 333, 25 Pac. 702, 22 Am. 
St. Rep. 403, 11 L. R. A. 615. 

21 Williams v. Grant (1816), 1 Conn. 487, 7 Am. Dec. 235. 

22 Colt v. McMechen (1810), 6 Johns. (N. Y.) 160, 5 Am. Dec. 200 
23 Ringeman v. State (1903), 136 Ala. 131, 34 So. 351. 

2 * Dickey v. Linscott (1841), 20 Me. 453, 66 Am. Dec. 66. 

25 Supra, n. 23. 

2 « Howell v. Coupland (1874), L. R. 9 Q. B. 462, 466. 

27 Story, Bailments, § 525; Gillett v. Ellis (1850), 11 III. 579. 

28 Gear v. Gray (1894), 10 Ind. App. 428, 37 N. E. 1059. 

"Jellenik v. Huron Copper Mining Co. (1899), 177 U. S. 1, 12, 44 
L. Ed. 647, 20 Sup. Ct. Rep. 559; Hutchins v. President etc. State Bank 
(1847), 12 Met. 421, 426; Webb v. Baltimore & Eastern Shore Ry. Co. 
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equitable interest in the property of the corporation, 2 while 
others repudiate this view. 3 The definition which seems best 
to describe its true nature is that it is the interest of the share- 
holder in the company, measured by a sum of money, for the 
purpose of fixing his interest and liability, though it is not a 
sum of money but a contract consisting of the various rights and 
liabilities contained in that contract.* But which ever of these 
views the courts take they are unanimous in declaring it to be 
intangible personal property. 

The certificate of stock and the stock itself are entirely dis- 
tinct things. The former is simply the written evidence of the 
ownership of the stock. 5 . These certificates have, however, 
acquired some attributes of property. They may be converted. 8 
They are capable of larceny and embezzlement. 7 They may be 
hypothecated and pledged and be the subject of an action of 
replevin. 8 By custom in the business world they have come to be 
regarded as the stock itself. 9 But it is clear that they are not 
such. The stock may exist and be owned where no certificate has 
ever been issued, 10 and for purposes of taxation the certificates 
are not capable of a situs where they happen to be found. 11 It is 
the stock that is to be taxed and its situs is dependent on considera- 
tions other than that of the location of the certificate. 12 

In dealing with this intangible interest there is no question 



(1893) 77 Md. 92, 26, Atl. 113, 39 Am. St. Rep. 396; Lipscomb v. Con- 
don (1904), 56 W. Va. 416, 49 S. E. 392, 67 L. R. A. 670, 107 Am. St. Rep. 
938; Gorman-Wright Co. v. Wright (1904) 134 Fed. 363, 365; Johnson 
v. Hume (1906) 138 Ala. 564, 36 So. 421; Mattingley v. Roach (1890) 84 
Cal. 207, 23 Pac. 1117; Colonial Bank v. Whinney [1886], 11 A. C. 426. 

2Bridgman Jr. v. City of Keokuk (1887), 72 Iowa 42, 33 N. W. 355. 
A line of California decisions from Burke v. Badlam (1881), 57 Cal. 594, 
to Chesebrough v. City and County of San Francisco (1908), 153 Cal. 559, 
96 Pac. 288, decided under the California State Constitution, Art. XIII, § 1, 
support this view. But since the amendment to Art. XIII, § 1 in 1910, and 
the case of Bank of California National Association v. Roberts (1916), 
173 Cal. 398, 160 Pac. 225, some doubt is thrown on the theory of the 
former decisions. 

3 Commonwealth ex rel. Attorney General v. New York, L. E. and W. 
Ry. Co. (1890), 132 Pa. 591, 19 Atl. 291, 7 L. R. A. 634. 

♦Borland's Trustee v. Steel Bros. & Co. Ltd. [1901] 1 Ch. 279. 

sMerrit v. American Steel Barge Co. (1897), 79 Fed. 228, 235; Kennedy 
v. Hodges (1913), 215 Mass. 112, 102 N. E. 432. 

« McAllister v. Kuhn (1877), 96 U. S. 87, 24 L. Ed. 615. 

'O'Herron v. Gray (1897), 168 Mass. 573, 47 N. E. 429. 

8 Kennedy v. Hodges, supra, n. 5. 

9 Simpson v. Jersey City Contracting Co. (1900), 165 N. Y. 193, 197, 
198, 58 N. E. 896; Merritt v. American Steel Barge Co., supra, n. 5; New 
York ex rel. Hatch v. Reardon (1907), 204 U. S. 152, 161, 51 L. Ed. 415, 
27 Sup. Ct. Rep. 188. 

"Pacific National Bank v. Eaton (1890), 141 U. S. 227, 35 L. Ed. 
702, 11 Sup. Ct. Rep. 984. 

11 Kennedy v. Hodges, supra, n. 5. 

"Stanford v. San Francisco (1900), 131 Cal. 34, 63 Pac. 145; Estate 
of Fair (1900), 128 Cal. 607, 61 Pac. 184; Estate of McCahill (1915), 171 
Cal. 482, 153 Pac. 930. 
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of physical situs, and the well established fact that tangible personal 
property may have a situs different from that of the residence of 
the owner 18 does not apply." The rule which must be fol- 
lowed then is found in the maxim mobilia sequuntur personam, and 
the state in which the owner of the stock resides is the state which 
may tax it. 15 But the state which created the corporation may 
also tax its stock whether owned by residents or non-residents. 16 
The power of either of these jurisdictions to tax the stock is 
not affected by the fact that the other has taxed it. 17 There is no 
inhibition in the federal constitution against two states taxing the 
same thing if each has proper jurisdiction over that which it seeks 
to tax. 18 Taxation of the corporate property in another juris- 
diction does not prevent the state in which the owner resides 
from taxing his stock, 19 and there is nothing in the federal 
constitution preventing the taxation of corporate property and its 
stock in the same jurisdiction. 20 

There is one possible exception to the rule that stock may be 
taxed only at the owner's domicile or in the state creating the 
corporation. Mortgages, notes and similar choses in action, may, 
when permanently located in a state other than that of the 
owner's domicile and employed there by an agent in carrying 
on the owner's business, acquire a situs for taxation in that 
state. 21 It is necessary for this purpose that they be employed 
in business there. Mere deposit in another state of the evidences 
of such intangible property does not subject it to taxation by 



13 The leading case expounding this rule is Union Refrigerator 
Transit Co. v. Kentucky (1905), 199 U. S. 194, SO L. Ed. ISO, 26 Sup. Ct. 
Rep. 36. 

"Hawley v. City of Maiden (1914), 232 U. S. 1, 58 L. Ed. 477, 34 
Sup. Ct. Rep. 201. 

"State v. Bentley (1852), 23 N. J. Law 532; Appeal Tax Court of 
Baltimore City v. Gill (1878), 50 Md. 377, 396; Jennings v. Common- 
wealth (1900), 98 Va. 80, 34 S. E. 981; State v. Nelson (1909), 107 Minn. 
319, 119 N. W. 1058; In re Greenleaf (1900), 184 111. 226, 56 N. E. 295, 
77 Am. St Rep. 168. 

"Canfield v. County of Los Angeles (1910), 157 Cal. 617, 108 Pac. 
705; Hawley v. City of Maiden, supra, n. 14; Corry v. Baltimore (1905), 
196 U. S. 466, 49 L. Ed. 556, 25 Sup. Ct. Rep. 297. 

"Kidd v. Alabama (1903), 188 U. S. 730, 47 L. Ed. 669, 23 Sup. 
Ct. Rep. 401; Bellows Falls Power Co. v. Commonwealth (1915), 222 
Mass. 51, 109 N. E. 891; Seward v. The City of Rising Sun (1881), 79 
Ind. 351. 

18 Supra, n. 14. 

19 City and County of San Francisco v. Fry (1883), 63 Cal. 470; Chese- 
brough v. City and County of San Francisco, supra, n. 2. 

20 Bank of California National Association v. Roberts, supra, n. 2; 
Owensboro National Bank v. Owensboro (1898), 173 U. S. 664, 677, 43 L. 
Ed. 850, 19 Sup. Ct. Rep. 537. 

21 Catlin v. Hull (1849), 21 Vt. 150; Goldgart v. People ex. rel. Goar 
(1883), 106 111. 25; People ex rel. Jefferson v. Smith (1882), 88 N. Y. 
577; People v. Home Ins. Co. (1886), 29 Cal. 534; New Orleans v. Stempel 
(1889), 175 U. S. 309, 44 L. Ed. 174, 20 Sup. Ct. Rep. 110; State Board 
of Assessors v. Comptoir National D'Escompte (1903), 191 U. S. 388, 48 L. 
Ed. 232, 24 Sup. Ct. Rep. 109. 
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that state. 22 It is doubtful whether from its nature stock could 
be so employed, but if such a case should arise, there would seem 
to be no good reason why the same rule should not be applied to 
it, as to other property of a similar nature. 

Jurisdiction to levy inheritance, transfer and succession taxes 
is not dependent on the same facts as jurisdiction to levy a 
tax on the property as such. The former are not taxes on the 
property itself but upon its transfer, and the right to levy such 
tax exists only when the exercise of some essential incident in the 
transfer of title depends for its legality upon the law of the state 
levying the tax. 23 Location of the property is not considered. It 
will, however, generally be the state which has jurisdiction to 
levy the property tax which may also levy the inheritance tax, where 
stock is concerned. Thus the state creating the corporation 
may levy such tax, 24 as may also the state where the owner is 
domiciled. 25 A state may not levy such tax merely because 
the corporation happens to own property in it, 26 nor is such tax 
valid simply because the certificates of stock are deposited within 
it for safe keeping where the corporation is not created by that 
state, nor the owner domiciled therein. 27 This, however, does not 
in the slightest degree affect the validity of the rule that the two 
kinds of taxes are fundamentally different and that jurisdiction to 
levy them is dependent on different considerations. 

In Lowry v. County of Los Angeles, 28 the court held that 
stock of an Illinois corporation, held by trustees in Illinois, the 
beneficial interest of which was in a resident of California, was 
not taxable in this state. No inheritance or succession tax was 
involved. Decisions in the various states differ as to whether 
the cestui of incorporeal property can be taxed for it where the 
trustee is a non-resident. Some courts clearly hold that he 
can 29 while others hold that it is assessable to the trustee. 30 This 

"Buck v. Beach (1907), 206 U. S. 392, 51 L. Ed. 106, 27 Sup. Ct. Rep. 
712. 

23 Welch v. Burrill (1916), 223 Mass. 87, 111 N. E. 774; In re Hulls 
Estate (1906), 97 N. Y. Supp. 701; Knowlton v. Moore (1900), 178 U. S. 
41, 44 L. Ed. 969, 20 Sup. Ct. Rep. 747; Blackstone v. Miller (1903), 188 
U. S. 189, 47 L. Ed. 439, 23 Sup. Ct. Rep. 277. 

2 * Welch v. Burrill, supra, n. 23; In re Bronson (18%), 150 N. Y. 1, 44 
N. E. 707. 

25 Frothingham v. Shaw (1899), 175 Mass. 59, 55 N. E. 623. 

26 Welch v. Burrill, supra, n. 23. 

27 People v. Griffith (1910), 245 111. 532, 92 N. E. 313; In re Enston 
(1889), 113 N. Y. 174, 21 N. E. 87, 3 L. R. A. 464; In re Jones Estate 
(1894), 144 N. Y. 6, 38 N. E. 961. 

28 (1918), 27 Cal. App. Dec. 307. 

29 Seldon v. Brooke (1906), 104 Va. 832, 52 S. E. 632; Wise v. Com- 
monwealth (1918), 95 S. E. 632 (Va.) ; Central of Georgia Ry. Co. v. 
Wright (1908), 166 Fed. 153; Georgia Railway and Banking Co. v. Wright 
(1916), 237 Fed. 478; Hunt v. Perry (1896), 165 Mass. 287, 43 N. E. 103; 
Hathaway v. Fish (1866), 13 Allen 267. 

30 Price v. Hunter (1888), 34 Fed. 355; City of Detroit v. Lewis 
(18%), 109 Mich. 155, 66 N. W. 958, 32 L. R. A. 439; Latrobe v. Baltimore 
(1862), 19 Md. 13; State v. Matthews (1859), 10 Ohio St. 431. 
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does not indicate a difference in the principles applied by the dif- 
ferent courts, however, because the decisions invariably turn on 
the provisions of the local statute, and courts in the same state 
change their decisions as the local law changes. 31 There seems 
to be no question that the state of the cestui's domicile has juris- 
diction and may tax him on the stock held in trust if it sees fit. 
This is in accord with the general rule in regard to such property. 
The cestui is the beneficial owner, he has a property interest 
which to all practical effects is the stock itself, that property interest 
is located where he is, and that is what gives jurisdiction to tax. 
At the same time the trustee being legal owner may be taxed at 
his domicile on the same stock. 

The principal case declares that to tax the stock both in Illinois 
and California would be double taxation. This can have no 
weight whatever in determining jurisdiction to tax. Double tax- 
ation does not legally exist unless in the same jurisdiction. If a 
state has the power to tax, that power is in no way affected by the 
fact that some other state may tax the property. It may however 
affect the interpretation of the local law and it is only equitable 
that two states should not tax the same property unless their 
statutes require it. 

It is difficult to ascertain from the decision in the principal 
case whether it is based on an interpretation of California law 
on this subject, or whether it lays down the broad principle that 
a cestui resident in this state cannot be taxed here for stock 
held by a non-resident trustee. If it turns on the former it may 
doubtless be justified, but if it denies the power of the state to 
tax the cestui for such stock it is out of harmony with the general 
rules of law in this country. 

P.S.M. 

Constitutional Law: Effect of Contracts Fixing Rates 
on State's Power to Define and Regulate Public Utilities: 
Water Contracts. — The peculiar doctrine of the California 
Supreme Court to the effect that no business can become a public 
calling until the owner makes a "dedication" 1 of his business 
to the public would, it seems, assume that the owner could make 
the so-called "dedication" whenever he desires. However, in the 
case of Allen v. Railroad Commissioners, 2 while conceding that 
the owner "did all that lay in his power to declare the company 
to be a public service corporation", the court held that it was 
impossible for him to make a "dedication" because he had sold 



31 Dorr v. Boston (1856), 6 Gray 131, cestui held not taxable under 
statute then in force. Commented on in Bemis v. Boston (1866), 14 
Allen 366, as being no longer the law and overruled in Hunt v. Perry, 
supra, n. 29. 

1 See note on this phase of the law on another page of this Review. 
* (Oct 1, 1918) 56 Cal. Dec. 356. 



